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New licence requirement for depositories of public funds 
Scott Carnachan and Isabella Wong 

 
The Hong Kong Securities and Futures Commission (SFC) has issued a consultation paper (Consultation) 
that proposes a new licensing regime for trustees and custodians (depositories) of SFC-authorized collective 
investment schemes (Relevant CIS). The Consultation is open for comment until 31 December 2019. 
 
Existing trustees and custodians of Relevant CIS should read the Consultation and consider what the 
proposed licence and conduct requirements will mean for their business.  
 
We have summarized the SFC’s proposals below.  
 
Proposed regulatory framework 
 
The SFC proposes to amend the Securities and Futures Ordinance (SFO) to introduce a new type 13 regulated 
activity (RA13), acting as a depositary of a collective investment scheme which is authorized by the SFC under 
section 104 of the SFO. A depository that is licensed for RA13 will be subject to the same requirements as 
other SFC-licensed corporations, including appointment of responsible officers and managers-in-charge and 
compliance with SFC codes, guidelines and circulars.  

 
A new Schedule 11 to the Code of Conduct for Persons Licensed By or Registered with the Securities and 
Futures Commission (Code of Conduct) is proposed specifically for RA13. It is intended that Schedule 11 will 
incorporate the trustee and custodian requirements that exist under the Code on Unit Trusts and Mutual Funds, 
the Code on Real Estate Investment Trusts and other product-specific codes (the Product Codes), in addition 
to other conduct requirements.  
 
Various subsidiary legislation under the SFO will also be changed to reflect new requirements for depositories, 
including the Securities and Futures (Financial Resources) Rules, the Securities and Futures (Accounts and 
Audit) Rules and the Securities and Futures (Keeping of Records) Rules. 
 
The Product Codes will also be amended to reflect the introduction of RA13. 
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Entities that will need to be licensed 
 
Entities (including banks) will need to be licensed or registered for RA13 if they carry on business in Hong 
Kong as the top-level trustee or custodian of one or more Relevant CIS. Delegates, nominees and agents of 
the top-level trustee or custodian will not need to be licensed for RA13.  
 
Relevant CIS include SFC authorized unit trusts, mutual fund companies, real estate investment trusts, pooled 
retirement funds and open-ended fund companies. To minimize duplicate regulation by the SFC and the 
Mandatory Provident Fund Schemes Authority, the definition of Relevant CIS will exclude (i) mandatory 
provident fund schemes and their constituent funds; and (ii) approved pooled investment funds (APIFs) which 
are or are intended to be offered only to professional investors, employers, mandatory provident fund schemes, 
occupational retirement schemes and pooling arrangements (as defined in the Occupational Retirement 
Schemes Ordinance) and other APIFs. APIFs that may be offered directly to retail investors in Hong Kong will 
be Relevant CIS and so the trustees of such APIFs will need to be licensed for RA13. 
 
Individuals performing regulated functions for licensed depositories will also need to be approved as executive 
officers, responsible officers or representatives for RA13. Regulated functions in respect of RA13 include 
custody operations, monitoring of investment and borrowing restrictions, fund accounting and valuation, and 
monitoring of subscriptions and redemptions of Relevant CIS.  
 
Minimum capital requirements  
 
A depository licensed for RA13 will need to maintain a minimum amount of (i) paid-up capital of HK$10 million; 
and (ii) liquid capital of HK$3 million.  
 
Conduct and internal controls 
 
Appendix B of the Consultation contains a draft of the proposed new Schedule 11 of the Code of Conduct. 
The proposed new Schedule 11 includes requirements for:  
 

 Communications with and oversight of the management company of a Relevant CIS 
 

 Appointment and oversight of delegates 

 

 Record-keeping 
 

 Oversight of the subscription and redemption process 
 

 Monitoring of valuation, prices and net asset value calculation, distribution payments, cash flows and 
investments 

 

 Custody and safe-guarding of assets 

 

 Connected party transactions entered into by or on behalf of the Relevant CIS 
 

 Handling different classes of investors fairly 
 

 Maintenance of professional indemnity insurance 

 
Next steps and transitional arrangements 
 
The Consultation is open for comment until 31 December 2019. The SFC will consider the submissions 
received and issue its conclusions in due course. Amendments to the SFO and its subsidiary legislation will 
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then need to be prepared and will be subject to further public consultation before being enacted. The new 
licensing regime for RA13 will come into effect upon the gazettal of the amended SFO. 
 
The SFC has indicated in the Consultation that the licensing / registration process for RA13 will commence 12 
to 18 months before implementation of the new licensing regime. The SFC expects existing trustees and 
custodians of Relevant CIS to submit applications within two months of the gazettal of the amended SFO. 
 
The SFC has indicated it will prioritize applications by existing trustees and custodians of Relevant CIS. Staff 
of existing trustees and custodians of Relevant CIS who apply to be executive officers, responsible officers or 
representatives for RA13 will be exempt from passing local regulatory framework papers but will need to 
complete a course of not less than five hours on the legal and regulatory framework for RA13 within 12 months 
after being granted licences for RA13, and will need to satisfy the same academic qualification, relevant 
industry experience and management experience tests as other licensed individuals. 
 

 

Licensing conditions for managing virtual assets portfolios 
Scott Carnachan and Joanna Fung  

 

The Securities and Futures Commission (SFC) announced a regulatory framework for virtual assets on 1 

November 2018. Our article of 22 November 2018 explains the framework and answers various questions for 

asset managers. On 4 October 2019, the SFC issued terms and conditions (Terms and Conditions) which 

licensed corporations will need to comply with when managing portfolios, or portions of portfolios, that invest 

in virtual assets, such as cryptocurrencies, crypto-assets and digital tokens. 

 

The Terms and Conditions will be imposed by way of a licensing condition on a licensed corporation that 

manages a fund or discretionary account (or portion of a fund or discretionary account) where either (i) the 

stated investment objective of the fund or discretionary account is to invest in virtual assets or (ii) the intention 

of the fund or discretionary account is to invest 10% or more of its gross asset value in virtual assets (Virtual 

Asset Fund Managers). 

 

The Terms and Conditions make it clear that only “professional investors” (as defined under Schedule 1 to the 

Securities and Futures Ordinance (SFO)) are allowed to invest in virtual asset funds that are not authorized 

by the SFC under section 104 of the SFO. 

 

The Terms and Conditions are substantially similar to the requirements set out in the Fund Manager Code of 

Conduct (FMCC), the Code of Conduct for Persons Licensed by or Registered with the Securities and Futures 

Commission (SFC Code of Conduct) and other requirements under subsidiary legislation of the SFO. 

 

Set out below are the key additional requirements which Virtual Asset Fund Managers should be aware of to 

ensure compliance with the Terms and Conditions: 

 

1. Financial resources: Maintain at all times a minimum liquid capital of HK$3 million or its variable required 

liquid capital (whichever is higher).  

 

2. Compliance 

 Establish detailed compliance procedures to ensure compliance with all applicable legal and 

regulatory requirements (including its licensing conditions).  

 Any deviation from established procedures shall be approved by the compliance officer or other 

persons designated by senior management. 

 Such approval and reasons for deviation shall be properly documented.  

 

 

mailto:scott.carnachan@deacons.com
mailto:joanna.fung@deacons.com
https://www.sfc.hk/web/EN/news-and-announcements/policy-statements-and-announcements/reg-framework-virtual-asset-portfolios-managers-fund-distributors-trading-platform-operators.html
https://www.deacons.com/news-and-insights/publications/new-regulatory-approach-for-virtual-assets.html
https://www.sfc.hk/web/EN/files/IS/publications/VA_Portfolio_Managers_Terms_and_Conditions_(EN).pdf
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3. Operational control: Establish and maintain effective policies and operational procedures and controls 

including, but not limited to, controls over trading and safeguard of fund assets, IT systems and 

infrastructure. 

 

4. Custody  

 Implement and maintain adequate processes and controls when: 
(i) creating new accounts with trading platforms and custodians; 
(ii) whitelisting new internet protocol addresses or new wallet addresses at trading platforms 

and custodians; and  
(iii) effecting transfer of assets between trading platforms, custodians and wallets held by the 

Virtual Asset Fund Manager.  

 Assess the pros and cons of custodial arrangement options for holding virtual assets (e.g. 

independent custodian or self-custody, host locations, use of hot or cold wallets). 

 As part of the selection process, take into account, among other things, the accessibility and 

security of the custodial facility. 

 Document the reasons for selecting the custodial arrangement. 

 

Self-custody  

 Where self-custody is adopted, ensure effective policies, procedures and internal controls are in 

place to protect the virtual assets from financial loss arising from theft, fraud, other dishonest acts, 

professional misconduct or omissions. 

 Specifically, ensure: (i) virtual assets held in self-custody are identified as owned beneficially by 

the fund through proper record-keeping; (ii) arrangements are in place to effect segregation from 

the Virtual Asset Fund Manager’s own assets on the Virtual Asset Fund Manager’s insolvency 

(e.g. make a declaration of trust over the fund’s crypto wallet and all assets held in the wallet). 

 

Appointment of independent custodian 

 Where an independent custodian is appointed, due skill, care and diligence should be exercised 

in the selection, appointment and ongoing monitoring of the custodian taking into account the 

following factors: 
(i) the experience and track record of the custodian in providing custodial services for virtual 

assets; 
(ii) the regulatory status of the custodian; 
(iii) the corporate governance structure and background of the senior management of the 

custodian; 
(iv) the custodian’s operational capabilities (e.g. the “wallet” arrangements and cybersecurity 

risk management measures); and 
(v) the physical setup and processes in dealing with transfer of assets, blockchain forks and 

software upgrades. 

 Appoint more than one custodian (if required) to avoid undue concentration risks. 

 

5. Provision of information: Make adequate disclosure of information which is necessary for fund investors 

to make an informed decision about their investment (similar to the requirements under the FMCC) 

including, but not limited to, list of trading platforms and custodians which the fund uses and key risks 

associated with the fund’s investment in virtual assets (see Appendix 3 to the Terms and Conditions for 

examples of risks to be disclosed). 

 

6. Record keeping 

 Establish and implement effective policies and procedures to ensure the integrity, security, 

availability, reliability and completeness of all information relevant to the Virtual Asset Fund 

Manager’s business operations. 

 Retain records or documents in premises which have been approved by the SFC. 

 Keep records or documents for a period of not less than seven years (or for not less than two 

https://www.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/openFile?refNo=19EC62
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years in case of records or documents showing particulars of any orders concerning virtual assets 

that are initiated by the Virtual Asset Fund Manager). 

 

7. Anti-Money Laundering and Counter-Terrorist Financing: Ensure proper safeguards to mitigate the risks 

of money laundering and terrorist financing, especially in respect of subscriptions made by fund 

investors using virtual assets. 

 

8. Initial Offerings: Record reasons for differences between the intended and actual allocation of virtual 

assets received in an initial offering.  

 

9. Marketing: Coordinate with distributors and establish and implement measures to ensure the virtual 

asset fund is only distributed to “professional investors”.  

 

10. Insurance: Use reasonable endeavours to acquire and maintain adequate insurance over the virtual 

assets. 

 

11. Report to SFC: Report to SFC as soon as practicable upon happening of any actual or suspected 

material non-compliance with the Terms and Conditions or any other applicable legal and regulatory 

requirements. 

 

Appendix 1 to the Terms and Conditions sets out additional requirements that will apply to Virtual Asset Fund 

Managers managing discretionary accounts, as well as certain requirements of the Terms and Conditions that 

are not applicable to the management of discretionary accounts. The additional requirements are similar to 

those applicable under the FMCC and the SFC Code of Conduct on suitability and the minimum content of 

client agreement. 

 

 

Multinational bank fined for telephone recording breaches 
Connie Chan  

 

On 10 September 2019, the Securities and Futures Commission (SFC) announced a public reprimand and a 

HK$2.1 million fine for a multinational bank for failures in complying with the telephone recording requirements 

under the Code of Conduct for Persons Licensed by or Registered with the Securities and Futures Commission 

(Code of Conduct). The disciplinary action followed an investigation after the bank self-reported two incidents 

of non-compliance with the requirements to the SFC and the Hong Kong Monetary Authority.  

 

The recording functions of 59 telephone lines of the bank’s private banking division were inadvertently disabled 

during various periods between 8 April 2017 and 31 January 2018, resulting in the failure to tape-record 5,830 

client order instructions. The errors were not discovered promptly – the failures continued for around six to 

nine months. 

 

The SFC concluded that the bank had failed to put in place effective internal control measures to ensure proper 

implementation of the telephone recording function and timely detection of any recording failures, and was in 

breach of various provisions in the Code of Conduct, including General Principles 2 (diligence), 3 (capabilities) 

and 7 (compliance), as well as paragraphs 3.9(b) on order recording and 12.1 relating to compliance in general. 

 

Licensed corporations and registered institutions which receive client instructions by telephone need to record 

client order instructions and maintain the telephone recordings for at least six months. This is a fundamental 

requirement but things may go wrong due to any number of reasons such as inadvertent manual errors or a 

loose electric cable, so it is important that firms conduct routine checks of their telephone recording systems 

and recordings to ensure compliance continuity. 

https://www.sfc.hk/edistributionWeb/gateway/EN/circular/intermediaries/supervision/openFile?refNo=19EC62
mailto:Connie.Chan@deacons.com.hk
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SFC licensing and compliance hints 
Rebecca Yip 

 

Preparing a successful RO application 

 

Making an RO application is not any harder than applying to be a licensed representative. However, it does 

take longer to prepare. In addition to understanding the proposed RO duties, applicants should take a slow 

walk down memory lane to identify all the relevant (direct or indirect) experience that they have gained over 

the years. It is important for the applicant to invest time in explaining in the application how their experience is 

relevant to the proposed RO role. 

 

The SFC processing time for RO applications is longer than representative applications. If the proposed RO 

is not licensed and would like to start conducting regulated activities as soon as possible, the individual could 

consider first becoming a licensed representative.  

 

Did the BCP work? 

 

Did your company activate its Business Continuity Plan recently? Did the plan work without hitches? Could 

the company continue as usual when some staff could not go to work? Did communications with clients, 

service providers, regulators, and colleagues continue without glitches? If any part of the plan did not run 

smoothly, these events can be used to identify areas for improving and updating the BCP. 

 

The new annual Business Risk Management Questionnaire (BRMQ) which licensed companies need to 

complete and file with the SFC has questions about BCPs. The SFC has issued various circulars relating to 

BCPs over the years – for ease of reference, here are some links: 

 

24 November 2003:  

https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H289 

 

25 November 2005: 

http://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H404 

 

21 December 2005: 

http://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H407 

 

30 April 2009: 

https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H548 

 

12 June 2009: 

http://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H551 

 

Catch up on what you have missed 

 

We have been running this column in our newsletters for some time now and we have covered a very broad 

range of topics. You can read back copies on our website - https://www.deacons.com/news-and-

insights/publications/ - but we have also prepared a compendium of the columns for the last year. Please get 

in touch with your usual Deacons contact if you would like a copy. 

 

 

  

mailto:Rebecca.Yip@deacons.com
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H289
http://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H404
http://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H407
https://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H548
http://www.sfc.hk/edistributionWeb/gateway/EN/circular/openFile?refNo=H551
https://www.deacons.com/news-and-insights/publications/
https://www.deacons.com/news-and-insights/publications/
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